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ARTICLE

RECIDIVISM, INCAPACITATION, AND
CRIMINAL SENTENCING POLICY
ANDREW

D.

LEIPOLD*

- In a world in which we value elegant solutions to thorny problems,
mere imprisonment stands out as ill-bred and underdressed. 1
INTRODUCTION

Few areas of criminal justice have undergone such dramatic change in the
last two decades as sentencing. Mandatory guidelines, jury involvement,
discretionary guidelines, determinate sentencing, mandatory minimumsthe process by which we impose punishment bears little resemblance to the
sentencing world of the not-too-distant past. But through the changes one
constant has endured: we are incarcerating those we punish at a rapideven alarming--rate, such that now even those who favor a strong, lawand-order approach to the crime problem are becoming uneasy.
Two simple charts reveal the core of the discontent over current sentencing practices. The first shows the growth in United States prison population over roughly the last thirty years.2 There are many reasons to worry
about the trend lines in Figure 1. Most obviously, they reveal that a remarkably high number of Americans are in prison-by the end of 2004 there
were nearly 1.5 million? which translates to roughly 1 inmate for every 200
people in this country.4
*

Professor, University of Illinois College of Law.

1. William Spelman, Criminal Incapacitation V (Plenum Press 1994).
2. George Hill & Paige Harrison, Prisoners Under State or Federal Jurisdiction:

1977-2004, http://www.ojp.usdoj.govlbjs/dataicorpop02.csv (Dec. 6, 2005) (spreadsheet giving
year-by-year prison totals, created from data available at the Bureau of Justice Statistics website.
National Prisoner Statistics Data Series, http://www.ojp.usdoj.govlbjs/).
3. Paige M. Harrison & Allen J. Beck, Prisoners in 2004, Bureau of Just. Statistics Bull. 3
(Oct. 2005) (available at http://www.ojp.usdoj.govlbjs/pub/pdf/p04.pdf) [hereinafter Prisoners in
2004] (showing a total of 1,492,833 prisoners nationwide at the end of 2004).
4. In July 2004, the U.S. population was estimated to be 293,655,404; there was an overall
prison incarceration rate of roughly I of every 197 people, including children. If those age 14 and
under are excluded, the rate of imprisonment drops to I of every 159 adults. U.S. Census Bureau
Population Div., Annual Estimates of the Population for the United States, Regions, and Divisions: April I. 2000 to July I, 2004 tbl. 8 (Jan. 28, 2004) (available at http://www.census.gov/
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More troubling is the realization that Figure 1 does not show the full
reach of the penal system. If we include those held in local jails, the total
incarceration figure easily tops two million.s The general trends also mask
some disturbing correlations between imprisonment, race, and ethnicity. African Americans and Hispanics each make up 12%-13% of the population,6
yet make up roughly 41 % and 19% of the prison population, respectively. 7
If incarceration rates remain unchanged, nearly 1 in 3 African American
boys born in 2001 will go to prison at some point in his life, compared to 1
of every 17 white boys. 8 It is hard to look at these figures and be at peace
about how the system is working.
The second chart shows how our incarceration rate compares to the
rest of the world. Figure 2 shows that the United States incarcerates at a

popestistates/tablesINST-EST2004-08.pdf). See also U.S. Census Bureau Population Div., Estimates of the Resident Population by Selected Age Groups for the United States and States and for
Puerto Rico: July 1, 2004 tbl. I (Feb. 25, 2005) (available at http://www.census.gov/popestistates/
asrhitables/SC-EST2004-0IRes.pdf) (giving population figures by age group).
5. Prisoners in 2004, supra n. 3, at tbl. I (showing 2.1 million inmates in state and federal
prisons and jails).
6. Although counting the numbers of a particular race or ethnic group is tricky. in 2004
there were an estimated 37.5 million African Americans and 40.5 million Hispanics or Latinos in
the United States, out of a population of roughly 293.5 million. U.S. Census Bureau Population
Div., Annual Estimates of the Population by Sex, Race and Hispanic or Latino Origin for the
United States; April 1, 2000 to July 1,2004 tbl. 3 (June 9,2005) (available at http://www.census.
gov/popestinationallasrhlNC-EST2004-srh.html).
7. Prisoners in 2004, supra n. 3, at 8.
8. Bureau of Just. Statistics, Special Report: Prevalence of Imprisonment in the United
States Population, ]974-200] I (Aug. 2003) (available at http://www.ojp.usdoj.govlbjs/abstracti
piuspO I.htm).
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higher rate than other democracies, and indeed, at a higher rate than any
other country, regardless of its political structure. 9

Figure 2
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The instinctive explanation is that our prison population is growing
because the crime rate is rising, but as is now widely known, the facts are
otherwise. Since roughly 1990 the crime rate has been steadily declining,
and is now at a thirty-year low. JO Nor is it true that the United States is a
uniquely crime-ridden society compared to the rest of the world. Our violent crime rate is high compared to many Western countries, but the overall
crime rate is lower than that of several countries with lower prison numbers; for example, by one calculation it is lower than the crime rates in

9. World incarceration rates can be found at the University of London International Centre
for Prison Studies website, http://www.kcl.ac.ukJdepstaJrel/icps/woridbrieflhighest_to_lowescrates.php. If only prison inmates are counted, and not those in jail, the U.S. rate is
roughly 488 per 100,000. Bureau of Just. Statistics, Prison Statistics: Summary Findings, http://
www.ojp.usdoj.gov/bjs/prisons.htm (last updated Sept. 6, 2006).
10. The last year in which the crime rate was lower than in 2002 was 1972. Bureau of Just.
Statistics, Nature and Distribution of Known Offenses, Sourcebook of Criminal Justice Statistics
Online 278-79, sec. 3.106 (2003) (available at http://www.albany.edu/sourcebook/pdf/section3.
pdf) [hereinafter Sourcebook Online]. Crime figures for "index crimes" from 1995 through 2005
(preliminary) can be found at the Federal Bureau of Investigation website, Uniform Crime Reports, Crime in the United States, hUp://www.fbi.gov/ucr/ucr.htm#cius (accessed Sept. 15,2006).
In 2003, the Federal Bureau of Investigation stopped reporting an overall crime rate, but continued
to report separate violent and property crime rates. In 2003, the violent crime rate fell another
3.1 % over 2002, and property crime fell 0.8%. In 2004, the violent crime rate fell again, by 2%,
while property crime fell 1.9% compared to 2003. The preliminary figures for 2005 suggest that
the crime rate for both categories will drop slightly again. Fed. Bureau of Investigation, Preliminary Semi-Annual Report: Jan.-June 2005, Unif. Crime Reps. tbl. 3 (Dec. 19, 2005) (available at
http://www.fbi.gov/ucr/2005prelim/table3.htm).
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Germany, Canada, and England. II Whatever is pushing the prison population, it does not appear to be an upswing in criminal activity.12
The thesis of this essay is that the explanations and justifications for
punishment focus too much on deterrence and retribution, and not enough
on a simple, unglamorous rationale-incapacitation to prevent recidivism.
As set forth below, the appeal and apparent success of disabling offenders
from repeating their crimes presents a significant obstacle to those who seek
to reduce current levels of incarceration.
I.

THEORIES AND EXPLANATIONS

When trying to explain our enthusiasm to incarcerate, it is easy enough
to list the causative factors. The amount of time served for many prison
sentences has increased over the last twenty years. 13 More prisons are being
built, partially relieving the need to release inmates early because of overcrowding. 14 At least in the federal system, sentencing judges, when they
have a choice, increasingly choose incarceration rather than non-incarceration. 15 Probation revocations are Up,16 more crimes are being added while
none are being subtracted, and so on.
But these immediate causes don't reach the heart of the problem, because they simply reflect a broad social attitude toward imprisonment without explaining it-and some explanation is surely needed. Even if we
11. Office on Drugs and Crime. Division for Policy Analysis and Public Affairs, Eighth
United Nations Survey of Crime Trends and Operations of Criminal Justice Systems, Covering the
Period 2001-2002 tbl. 2.1 (available at http://www.unodc.org/pdf/crime/eighthsurvey/8sv.pdf)
(data sorted by variable).
12. The prison population might increase even in an era of reduced crime if the police were
catching and courts were convicting an increasingly large percentage of those who offend. But the
overall clearance rate (the percentage of known offenses that result in criminal charges) has remained remarkably steady over the last 35 years, hovering around 20% between 1971 and 2004,
with a standard deviation of only 0.7. Sourcebook Online, supra n. 10, at tbl. 4.20.
13. The Sentencing Reform Act of 1984 abolished parole and required that federal inmates
serve at least 85% of the sentence imposed. 18 U.S.c. § 3624(b)(l) (2000) (limiting good behavior credit to 54 days per year). Some states have enacted similar mandatory percentage statutes.
See e.g. 730 Ill. Compo Stat. 5/3-6-3 (2006) (limiting good time credits for certain offenses to 15%
of sentence imposed).
14. Despite the increase in prison construction, the federal prison system and those in
roughly half the states continued to operate at more than 100% of maximum capacity in 2004.
Prisoners in 2004, supra n. 3, at 7.
15. Federal data from 1995 through 2003 show that among the convicted defendants who are
eligible for a non-prison sentence, an increasing percentage are nonetheless being incarcerated. In
1995 roughly 1/3 of the defendants eligible for something other than incarceration were imprisoned; the number grew steadily in the following years, so that by 2003, over 50% of eligible
defendants were imprisoned. The datasets from which these statistics were derived are maintained
by the Federal Justice Statistics Resource Center. See U.S. Senten. Commn., htlp://fjsrc.urban.org/
index.cfm; path Download Data/Standard Analysis, select sc940ut-sc03out (accessed Sept. 15,
2006) (calculations are on file with the author).
16. Allen J. Beck, State and Federal Prisoners Returning to the Community: Findings from
the Bureau of Justice Statistics 3 (Apr. 13, 20(0) (noting that parole and conditional release violations rose 54% during the 1990s).
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ignore the significant social costs of keeping someone incarcerated,17 the
financial cost of one year in federal prison is estimated to be $23,184,18
making every new ten-year sentence nearly a quarter-million dollar commitment. And while there are offsetting economic gains to imprisonmentgreater prison populations mean more guard jobs and more construction
work-these benefits are highly localized, not the type that would naturally
command state or nationwide support.
A.

Theories for the Prison Numbers

There is no shortage of theories to explain the prison numbers. Perhaps
the most innovative is being developed by Professor Bernard Harcourt, who
argues that focusing just on prison inmates is highly misleading. He claims
that to a large extent, the increase in imprisonment is offset by a decrease in
the population of psychiatric hospitals, and that when the two numbers are
combined, the rate of institutionalization (broadly defined) has not changed
much over the years. 19 Perhaps a critical explanation for the prison numbers
lies in the societal response to mental illness, not in the criminal justice
system itself.
Professor Harcourt's important work is likely to lead to a far richer
understanding of the incarceration problem, but for current purposes, there
is still much to explore. Even if we know the source of some of the additional inmates, this does not itself explain the political and social desire to
incarcerate, especially since this desire seems to be growing both quickly
and out of step with the rest of the world. But as we analyze the state of the
current system, it is useful to keep in mind the insight that perhaps we
should think more about rates of confinement, not just of imprisonment.
More traditional theories for the growing prison population coalesce
around the common purposes of punishment. Perhaps as a society we are
becoming more retributive, and that as a matter of just deserts we believe
people should be held more accountable for their wrongdoing. 20 The fact
17. See e.g. Jeffrey Fagen, Crime, Law, and the Community: Dynamics of Incarceration in
New York City in the Future of Imprisonment 27 (Michael Tonry ed., Oxford U. Press 2(04);
Dorothy E. Roberts, The Social and Moral Cost of Mass Incarceration in African American Communities, 56 Stan. L. Rev. 1271 (2004).
18. Costs of Incarceration and Supervision, Third Branch, Newsltr. of the Fed. Cts. I (May
2(04) (available at http://www.uscourts.gov/ttb/may04ttb/costsn. The average state costs are
about the same: in 200 I, the average annual operating cost of state prisons per inmate was
$22,650. Bureau of Just. Statistics, Special Report: State Prison Expenditures, 200] I (June 2004)
(available at http://www.ojp.usdoj.govlbjs/pub/pdf/speOl.pdf).
19. Bernard E. Harcourt, Should We Aggregate Mental Hospitalization and Prison Population Rates in Empirical Research on the Relationship between Incarceration and Crime, Unemployment, Poverty, and Other Social Indicators? On the Continuity of Spatial Exclusion and
Confinement in Twentieth Century United States, U. Chi. Pub. L. Working Paper No. 114, Soc.
Sci. Research Network (Jan. 2(06) (available at http://ssm.com!abstract=881865).
20. Michael S. Moore, The Moral Worth of Retribution, in Foundations of Criminal Law
86-90 (Leo Katz et al. eds., Oxford U. Press 1999) (providing a nice summary on this view).
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that a full two-thirds of those surveyed in 2002 continue to believe that
courts in their area do not treat criminals harshly enough is some evidence
that, collectively, we have not yet had our fill of incarcerationY Perhaps we
believe that we haven't quite hit the deterrence sweet spot, and that if we
just punish people harshly enough they will finally understand that crime
does not pay.22 The push for an easy-to-understand "three strikes" penalty
and political support for mandatory minimums is surely driven in significant part by the belief that harsh, uniform rules will discourage all but the
most desperate or foolhardy criminal. Or perhaps we think that criminals
are so different than the rest of us that they cannot be rehabilitated, and so
should be locked away in a final gesture of despair.23
B.

Incapacitation

Each of these theories has explanatory power. But there is another explanation-one that is often mentioned but rarely studied. Guided by Ockham's Razor,24 one simple explanation for the increasing prison population
is that incapacitation works. Perhaps above all other things, people want
sentencing policy to help stop future crime, and the incarceration of those
who are most likely to commit crimes is a partial but sure method to do
that. 25
21. Sourcebook Online, supra n. 10, at tbl. 2.47. Interestingly, the 67% who believe that
courts do not treat criminals harshly enough represent the lowest percentage who felt this way
since at least 1984. Id.
22. Andrew D. Leipold, The Limits of Deterrence Theory in the War on Drugs, 61. Gender,
Race & lust. III (2002) (discussing some of the issues related to deterrence and drug crimes). For
an interesting twist on the deterrence debate, one that suggests that crime rates in turn affect the
expected sanction, see Oren Bar-Gill & Alon Harel, Crime Rates and Expected Sanctions: The
Economics of Deterrence Revisited, 301. Leg. Stud. 485 (2001).
23. David Garland, The Culture of Control 8 (U. Chi. Press 2001) (noting that among the
changes in penal policy over the last 30 years has been the "astonishingly sudden drainage away
of support for the ideal of rehabilitation"). See also leremy Coylewright, Student Author, New
Strategies for Prisoner Rehabilitation in the American Criminal Justice System: Prisoner Facilitated Mediation, 7 1. Health Care L. & Pol. 395,402 (2004) ("Participation in prisoner rehabilitation programming is declining. Only one-quarter of prisoners receive vocational training and only
one-third receive any educational training prior to release, with an even smaller share of prisoners
(one in ten) receiving some form of pre-release programming." (footnotes omitted)).
24. William of Ockham, a philosopher of the high Middle Ages, is credited with the view
"don't multiply entities beyond necessity," a claim in favor of ontological minimalism. See also
Paul Vincent Spade, William of Ockham, The Stanford Encyclopedia of Philosophy (Edward N.
Zalta ed., Fall 2002) (available at http://plato.stanford.edularchives/fa1l2002/entries/ockharnl). The
principle is more commonly expressed as "one should always opt for an explanation in terms of
the fewest possible number of causes, factors, or variables." Wikipedia, William of Ockham, http:/
/en.wikipedia.org/wikilWiIliam_oCOckham (accessed Oct. 22, 2006).
25. Of course, it is unclear if people have a particular justification in mind when they support
higher punishment, just as it is unlikely that, if forced to articulate a justification, people would
choose a single rationale rather than a combination. One group of researchers found, for example,
that where a defendant knowingly inflicts an obvious harm, retributive instincts tend to dominate
the response. Where the defendant's actions are less prototypical of conventional crimes, consequentialist motives may dominate the response. lohn M. Darley et aI., Incapacitation and Just
Deserts as Motives for Punishment, 24 L. & Hum. Behav. 659, 677-78 (2000).
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There is much to like about incapacitation as an explanation for current
sentencing practice. At the most basic level it is hard to dispute the efficacy
of imprisonment: those in prison don't commit any new crimes except
against guards and other inmates,26 and so by extending the periods of imprisonment-through longer sentences, mandatory minimums, and reduced
parole-we extend the period where the inmate cannot re-offend. Admittedly, longer incarceration brings with it a swollen prison population and its
attendant collateral harms, but these costs may seem lower than those associated with identifying, investigating, and convicting a new set of criminals.
Even beyond these obvious points, University of Chicago Economics Professor Steven Levitt has shown that among the reasons for the declining
crime rate of the 1990s, increased imprisonment was by far the most important one studied, accounting for 12% of the drop in violent crime and 8% of
the decline in property crime. 27
As a rationale for current practice, incapacitation also has the virtue of
avoiding many of the contentious questions that surround other punishment
rationales. We need not wrestle with difficult questions of whether higher
punishments deter, either specifically or collectively; nor do we need a consensus on whether it is morally appropriate or repellent to give voice to
retributive instincts in doling out punishment. We can hope that prisoners
are rehabilitated (as most people 4028 ), but as long as they are in prison, we
worry far less about the downsides of the failures of rehabilitative efforts.
Thus, in contrast to the attitude reflected by the epigram in the Introduction,29 incapacitation provides a facially attractive explanation for why
the prison population keeps growing. But like most simple theories, incapacitation raises its own difficulties. The threshold problem is that incapacitation requires a limiting principle. If stopping crime were the only goal, we
could incarcerate all felons for life, an unpalatable and surely unconstitutional solution. 30 A related difficulty is that unless inmates are imprisoned
26. Infra pt. III (noting implications drawn from the data).
27. Steven D. Levitt, Understanding Why Crime Fell in the 1990s: Four Factors that Explain the Decline and Six that Do Not, 18 J. Econ. Perspectives 163, 177-79 (2004); see also
Spelman supra n. I, at 197-227 (calculating the effects of current incarceration practices); id. at
227 ("The present adult criminal justice system incarcerates between 6 and 12 percent of active
offenders at any given time; the most reasonable single figure is 8.5 percent. This practice reduces
the aggregate crime rate by anywhere from 16 to 28 percent, with a most reasonable value of 21
percent."); but cf Robert H. DeFina & Thomas M. Arvanites, The Weak Effect of Imprisonment
on Crime 1971-1998, 83 Soc. Sci. Q. 635,651 (2002) (questioning methodology of some earlier
studies that show link between imprisonment and crime, and concluding that "the data reveal that
imprisonment has no statistically signiticant effect in the majority of states for any of the seven
crimes studied.").
28. In a 2003 survey, 72% of respondents either "completely" or "mostly" agreed with the
statement: "The criminal justice system should try to rehabilitate criminals, not just punish them."
Sourcebook Online, supra n. 10, at tbl. 2.46.
29. For additional information, review the text accompanying Spelman, supra n. 1.
30. Cf Harmelin v. Mich., 501 U.S. 957,994 (1991) (,,[Sjevere, mandatory penalties may be
cruel, but they are not unusual in the constitutional sense."). A plurality in Harmelin concluded,
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forever, longer incapacitation may just delay crimes, not prevent them, An
inmate who would re-offend after being released from a five-year prison
term may be just as likely to commit a new crime following an eight-year
sentence. This problem is not insurmountable, of course; if done often
enough, buying increments of crime delay through longer sentences will
eventually translate into fewer overall crimes. But it is important to remember that incapacitation will often be a temporary rather than permanent solution to the problem of inmates who re-offend. A third difficulty flows
directly from the second. Embedded in the notion that longer imprisonment
prevents future crime is a critical assumption that some significant percentage of former inmates will commit more crime after being released. We
know from experience that some, perhaps many, will, but a more exact
estimate is surprisingly underdeveloped in the legal literature. 31
And yet knowing the risks of recidivism by released inmates is critical
to the integrity of the incapacitation rationale. If it turns out that an overwhelming percentage of former inmates commit new crimes after release,
we might find incapacitation a highly useful crime control weapon, even
although those who would not re-offend would admittedly pay a heavy
price. In contrast, if a large number of those who are added to (or retained
in) the inmate population are low risks to commit new crimes, then the
longer sentences are wasteful: we are imposing huge costs on society and
on inmates without buying any reduction in crime.
The next section looks at existing recidivism studies for both state and
federal prisoners, and finds that while results vary widely, the best reading
of the data suggests that former inmates in general re-offend at high rates.
Part III then looks at some implications of the data, and concludes by offering some suggestions for future study.
II.

INCAPACITATION AND RECIDIVISM

The search for a limiting principle to imprisonment reveals that incapacitation and recidivism are two sides of the same coin. Even if we know
that incapacitation prevents some future crime, it is hard to justify longer
sentences without knowing something about the likelihood of released inmates re-offending. Given this, we might expect to find recidivism studies
blooming everywhere-a critical focal point in the arguments over sentencing policy.
But in fact, detailed national studies that measure how often former
inmates commit new crimes are sparse, at least relative to their importance.
however, that proportionality review of prison sentences remained available to invalidate "extreme sentences that are 'grossly disproportionate' to the crime." Id. at 1001 (Kennedy, J., concurring). See also Ewing v. Cal., 538 U.S. 11, 30 (2003) (plurality opinion adopting Justice
Kennedy's approach to proportionality).
31. Infra pt. III (discussing other difficulties with incapacitation as a crime-prevention
rationale ).
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Connecting a first offense with a later crime can be labor intensive and thus
expensive. 32 The second offense may not have taken place until several
years after the first crime, perhaps long past the ability of researchers to
monitor it. The offender may leave the original jurisdiction after his release
on the first crime, then commit a new crime in a distant part of the country?3 And of course, even if the first conviction did not teach the offender
remorse it might have taught him technique. It is easy to believe that many
repeat offenders are not caught the second time, making recidivism numbers systematically too low?4 But just because we don't know everything
doesn't mean we don't know anything. The available information allows us
to paint at least a partial picture of the risks of recidivism.
A.

Recidivism Studies

Discussing studies of recidivism requires a preliminary note on terms
and methodology. The most straightforward way to measure recidivism is
to look at how many former prison inmates were convicted of a new crime
within a fixed period of time after their release (often two or three years).
This essay will at times refer to this measure as the "reconviction rate."
But the reconviction rate is not the only way to measure recidivism,
and perhaps not even the best way. Studies also measure the extent to which
a former inmate is re-arrested within the relevant time period, regardless of
whether it leads to a new conviction. Naturally this "re-arrest" rate shows a
much higher rate of re-offending than the reconviction rate.
The immediate response might be to distrust the re-arrest numbers;
arrests are not proof of crime, and we can imagine how easy it is for exconvicts to be investigated and arrested whenever the police need to round
up the usual suspects. But there is some evidence that re-arrests are a better
measure of recidivism than new convictions. The United States Bureau of
32. For a summary of the methodological problems experienced by the Federal Sentencing
Commission in its recidivism study, see U.S. Senten. Commn., Measuring Recidivism: The Criminal History Computation of the Federal Sentencing Guidelines 4 (2004) (available at http://www.
ussc.gov/publicatiRecidivism _General.pdf) [hereinafter Measuring Recidivism].
33. As the authors of one state recidivism study put it:
To an unknown extent, recidivism rates based on State and FBI criminal history repositories understate actual levels of recidivism. The police agency making the arrest or the
court disposing of the case may fail to send the notifying document to the State or FBI
repository. Even if the document is sent, the repository may be unable to match the
person in the document to the correct person in the repository or may neglect to enter
the new information.
Patrick A. Langan & David J. Levin, Bureau of Just. Statistics, Special Report: Recidivism of
Prisoners Released in 1994 2 (U.S. Dept. of Just. 2002) [hereinafter State Recidivism 1994].
34. Natl. Research Council, Deterrence and incapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates, supra n. 31, at 69 (1978) ("It may well be, for example, that
individuals with high crime rates are more skilled at evading detection and therefore have lower
apprehension rates.").
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Justice Statistics 35 notes that while the exact numbers of new crimes committed by released inmates is unknown, "[t]he best estimate available from
official sources is the volume of criminal charges found in arrest records
.... While people are sometimes arrested for crimes they did not commit,
research indicates that offenders commit more crimes than their arrest
records show."36 Similarly, the United States Sentencing Commission has
stated with respect to recidivism that one appropriate measure of those inmates who re-offend counts not only those who are re-arrested, but also
those whose supervised release was revoked. 3? The Commission relied on
studies that show this broader definition "is a more reliable and valid measure for the probability of actual re-offending."38
When available, the figures for both the reconviction definition of recidivism and the re-arrest definition are set forth below. It is worth keeping
these different standards in mind from the outset, since the conclusions to
be drawn from the two figures may vary significantly.
1.

State recidivism studies

The Bureau of Justice Statistics has conducted two nationwide recidivism studies, each tracking the behavior of inmates released from state
prison. One study looks at a large sample of inmates released in 1994, the
other at a sample of inmates released in 1983. In each case the study measures how many inmates were re-arrested and how many were convicted of
a new crime within three years of leaving prison. For the 1994 cohort, 47%
of the former inmates were convicted of a new crime within three years of
release,39 usually for a felony or serious misdemeanor. 4o Interestingly, the
number was virtually identical for inmates released in 1983, even though
35. The Bureau of Justice Statistics ("BJS") is part of the Office of Justice Programs within
the United States Department of Justice. See http://www.ojp.usdoj.govlbjs (accessed Sept. 14,
2006).
36. See State Recidivism 1994, supra n. 33, at 3 (citing Alfred Blumstein et al.. Criminal
Careers and "Career Criminals" vol. I, 55 (Natl. Acad. Press \986)). The 1994 report goes on to
note that the former inmates it studied who were subsequently re-arrested were charged with an
average of four new crimes per arrest. Id. at 4.
37. Violations of supervised release often involve the former inmate's failure to meet with
the appropriate oversight agency or comply with other monitoring requirements, with the failures
not themselves being criminal. It is tempting to consider this group among the recidivists (as some
studies do), since the failure to comply with these release terms can easily be a proxy for engaging
in conduct that may lead to future criminality. But the current hypothesis is that the repeat criminality itself fans the flames of incapacitation, not just technical violations that standing alone
cause no social harm. And so except as noted below, supervised release violations will not be
considered in the recidivism figures.
38. Measuring Recidivism, supra n. 32, at 5. For a discussion of the use of arrest records to
estimate criminal behavior, see Alfred Blumstein & Jacqueline Cohen, Estimation of Individual
Crime Rates from Arrest Records, 70 J. Crim. L. & Criminology 561 (1979).
39. See State Recidivism 1994, supra n. 33, at 3 tbl. 2. Eleven percent of the former inmates
were convicted of a new crime within six months of release, 22% within one year.
40. ld. at I.
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the earlier study was based on a much smaller sample. 41 Those who were
originally in jail for some type of property offense were most likely to be
convicted of a new crime (53% for the class of 1994), with those who
served time for violent crimes, drug crimes, and public order offenses all
having a 40%-50% chance of a new conviction. 42
For some, the knowledge that roughly one of every two inmates released from prison will soon be convicted of a new crime will provide ample justification for longer incarceration. Every year there are about 600,000
inmates released from prison,43 and with a nearly 50% repeat rate, incapacitation would thus appear to prevent, or at least delay, a great deal of misery
and loss. Admittedly, the new crimes committed by released inmates cannot
be added directly to the number of crimes that would otherwise have occurred-when a gang member is released from prison, the new crimes he
commits may be instead of those committed by fellow gang members,
rather than in addition to those that would be committed in his absence. 44
But if the overarching goal is to disable a group that is quite likely to offend, keeping existing inmates locked up longer looks like a fruitful place to
start.
If we broaden the recidivism definition to include new arrests, the
numbers become even more impressive. Within three years of release,
67.5% of the 1994 cohort were arrested for a new crime. 45 This represented
a slight increase over the comparable rate for the 1983 group.46 Those committing property crimes were again the most likely to find themselves back
in the system, but the re-arrest rate is high for all former inmates, regardless

41. Allen J. Beck & Bernard E. Shipley, Bureau of Just. Statistics, Special Report: Recidivism of Prisoners Released in 1983 I (U.S. Dept. of Just. 1989) [hereinafter State Recidivism
1983]. For the 1983 group, the re-conviction rate within three years was 46.8%, compared to
46.9% for the 1994 study. The earlier study took a sample of 16,000 released inmates from eleven
states. while the 1994 figures were based on over 272,000 inmates from fifteen states. Compare
State Recidivism 1994, supra n. 33, at I, with State Recidivism 1983, supra n. 41, at 1.
42. State Recidivism 1994, supra n. 33, at 8 tbl. 9. The numbers were similar for the 1983
group, although the chances of re-conviction after serving time on a drug offense rose from 35%
in the earlier study to 47% in the later study. Compare id. with State Recidivism 1983, supra n. 41.
at 5 tbl. 8.
43. In 2001 there were 592,000 inmates released from state prison, with another 595,000
expected to be released in 2002. See Bureau of Just. Statistics, Reentry Trends in the U.S., http://
www.ojp.usdoj.govlbjs/reentry/releases.htm (accessed Sept. 15, 2006).
44. In his valuable book, William Spelman notes another important limit on the ability of
incapacitation to prevent crime, namely the relative inability to incapacitate juvenile offenders for
significant periods, even though the number of juvenile offenders is quite high. Spelman, supra n.
I, at 211-12. Other limits on the incapacitation rationale are discussed in more detail infra Part
III. My thanks to Tom Ulen and Richard McAdams for helping me develop these points.
45. State Recidivism 1994, supra n. 33, at 8 tbl. 9. See also Ewing, 538 U.S. at 25 (2003)
(plurality opinion) (citing BJS recidivism statistics).
46. See State Recidivism 1983, supra n. 41, at 5 tbl. 7 (showing an overall re-arrest rate of
62.5%).
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of their original offense. 47 If, in fact, a new arrest is better evidence of
repeat criminality than the re-conviction rate,48 a two-thirds recidivism rate
becomes a daunting obstacle for those seeking to reduce the prison population through shorter sentences.

2.

Federal recidivism studies

It turns out, however, that the more studies we examine, the muddier
the waters become. In 2004, the United States Sentencing Commission conducted a large-scale study of recidivism by former federal inmates. The
purpose was not to study recidivism as such, but to determine how well the
Guidelines' Criminal History Categories predict repeat offending. 49 Under
the Guidelines, federal defendants who face sentencing are separated into
one of six categories based primarily on their criminal record,5o and the
Sentencing Commission had always assumed that those with a more significant criminal history were more likely to re-offend after release. The study
tested this hypothesis by looking at the conduct of former inmates for the
first two years after release. 51
The reconviction rate found by the Sentencing Commission study was
startlingly small: a mere 6%.52 This stands in sharp contrast to the reconviction rates in the BJS study of former state inmates, which after two years
stood at 36%.53 The Sentencing Commission study found that even among
the most likely re-offenders, those with a very substantial criminal record,
the reconviction rate after two years was still only 15%.54
The Sentencing Commission also tested the broader definition of recidivism, one that counted arrests without convictions as well as revoca47. Those released after a conviction for some types of prior property offenses were especially likely to be re-arrested (74%). The highest re-arrest rates were for motor vehicle theft
(79%), larceny (75%), and burglary (74%). Among violent offenders, those who had previously
committed robbery were the most likely to be re-arrested, at 70%. Other notable categories include drug traffickers (64% re-arrest rate) and those convicted of weapons offenses (70% re-arrest
rate). In contrast, only 41 % of those convicted of homicide are likely to be re-arrested. State
Recidivism 1994, supra n. 33, at 8 tbl. 9. For a separate study dealing with recidivism of sex
offenders, see Patrick A. Langan et aI., Bureau of Justice Statistics: Recidivism of Sex Offenders
Releasedfrom Prison in 1994 (U.S. Dept. of Just. 2003) (report on a study of nearly 10,000 men
who had been convicted of state sex crimes).
48. See supra n. 36-38 and accompanying text.
49. See Measuring Recidivism, supra n. 32, at 2 ('This report serves as a 'performance review' of criminal history's predictive ability.").
50. See generally U.S. Senten. Commn., Guidelines Manual § 4AI.l, ch. 5 pt. A (sentencing
table).
51. The study looked at a random sample of 6,062 inmates who were sentenced under the
Guidelines in 1992, and who were released no later than June I, 1999. Measuring Recidivism,
supra n. 32, at 3.
52. ld.at21,ex.2.
53. State Recidivism 1994, supra n. 33, at 3 tbl. 2. The 47% reconviction figure quoted above
was for three years after release, see id. and accompanying text.
54. Measuring Recidivism, supra n. 32, at 21 ex. 2 (reconviction rate for those in Criminal
History Category VI).
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tions of supervised release as a recidivating event. 55 Using this expansive
standard, the recidivism rate rose to 22%, still much lower than the comparable rate (59% after two years) found in the state studies. 56 The difference
between the federal and state recidivism numbers is a puzzle-one that is
compounded by still a third set of figures generated by the Bureau of Prisons in a 1994 report. 57 Measuring only the number of inmates who were rearrested or had their supervised release revoked, this study found that 41 %
had recidivated within three years of release. 58 Although a direct comparison between these sets of numbers is difficult, the findings of the cited
studies are summarized in Figure 3. Both the two-year and the three-year
results of the 1994 state study are shown.
The lack of bottom-line consistency in the studies is frustrating, because whether an inmate is 20%, 40%, or 60% likely to re-offend might
make a huge difference in how we view incapacitation. But without questioning the validity of any of the studies, there are reasons to think that the
state figures (those compiled by BJS) come closest to measuring the overall
recidivism rate. First, there is empirical evidence that the average state inmate being sentenced to prison has a longer criminal history than the average federal inmate. 59 Since it is widely believed that one of the best
predictors of recidivism risk is criminal history,60 it should follow that state
inmates are more likely to re-offend than federal, making the BJS numbers
naturally higher. Since state inmates make up about 88% of the nation's
prisoners,61 the state rates seem worthy of greater attention.
Second, there are distinctive features of the federal prison population
that may explain the lower reported recidivism rates. Two obvious examples are: (a) compared to the state population, a relatively small number of
federal inmates are convicted of non-fraud property crimes, a category of
55. Id. at 21 ex. 2. See also n. 37 and accompanying text.
56. Measuring Recidivism, supra n. 32, at 21 ex. 2; State Recidivism 1994, supra n. 33, at 3

tbI. 2 (noting that the two-year rate of re-arrest was 59.2%).
57. See Miles D. Harer, Recidivism among Federal Prisoners Released in 1987 (Fed. Bureau
of Prisons, Off. of Research & Evaluation 1994) (available at http://www.bop.gov/news/research_
projects/published_reports/recidi vism/oreprrecid 87 .pdf) [hereinafter Recidivism among Fede ral
Prisoners].
58. Id. at 2.
59. A survey of state and federal prison inmates in 1997 and 1991 showed that state inmates
were much more likely than their federal counterparts to have a criminal history at the time of
their conviction, more likely to have multiple prior convictions, and more likely to have a history
of violent crime. See Jan M. Chaiken et aI., Bureau of Justice Statistics: Correctional Populations
in the United States, 199757 tbI. 4.10 (U.S. Dept. of Just. 2000) (available at http://www.ojp.
usdoj.gov/bjs/pub/pdflcpus97.pdf) [hereinafter Correctional Populations]. My thanks to BJS Statistician Patrick Langan for helping me develop this point.
60. This belief is supported by the United States Sentencing Commission recidivism study.
See Measuring Recidivism, supra n. 32, at 8 ("In general, as the number of criminal history points
increases, the risk of recidivating within two years increases.").
61. At the end of 2004, there were 1,316,301 state prison inmates out of a national total of
1,496,629. See Hill & Harrison, supra n. 2.
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Figure 3

Studyl Type or Imnate/
Post-Release Time Studied

:Q.e-arresti
Release Viola{iQn

Reconviction

BJS 1994
47%
68%*
State
3 years
Bureau of Prisons
N/A
41%
Federal
3 years
BJS 1994
36%
59%*
State
2 years
UNITED STATES
Sentencing Commission
22%
6%
Federal
2 years
*Re-arrest only, not violations of supervised release
offense with very high recidivism rates;62 and (b) those convicted of immigration offenses make up a larger share of the federal population,63 which
means that a significant number will be deported after their release from
prison, removing them from the pool of potential recidivists.
Finally, the Sentencing Commission Study, which reported the lowest
rate of recidivism, apparently relied on FBI data when measuring new convictions, a method that leaves out a potentially significant number of data
points. 64 These factors in combination suggest that the state BJS numbers68% re-arrest, 47% reconviction-probably come the closest of the studies
to fixing a national recidivism rate.

62. In 1997, those convicted of property crimes (mostly burglary and larceny) made up 22%
of the state inmates but only 7% of federal prisoners. See Correctional Populations, supra n. 59,
at 50 tbl. 4.3. As indicated, see supra note 47, this group had the highest recidivism rate of any
crime type. See State Recidivism 1994, supra n. 33, at 8 tbl. 9. Note, however, that drug offenders
also are quite likely to be re-arrested and federal inmates are much more likely than state prisoners
to have been convicted of this type of crime. See Correctional Populations, supra n. 59, at 50 tbl.
4.3.
63. Among federal inmates sentenced in 2003, 20% were convicted of immigration crimes.
This figure comes from the United States Sentencing Commission data, see supra n. 15. Comparable state figures were not found, but they are unlikely to come close to the federal percentage.
64. FBI rap sheets reflect those prior state offenses for which the Bureau receives disposition
information from the relevant state authority. Providing this information is voluntary with the
states, and according to an FBI spokesman, the Bureau only learns the dispositions of about 50%
of the cases in which a state agency made an arrest and checked the defendant's criminal record
with the FBI. A rap sheet thus will not reflect a potentially large number of state convictions.
Telephone Interview with Steve Fischer, Supervisory Arts & Info. Specialist, Fed. Bureau of Investigation (Apr. 6, 2006).
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Each of the studies cited above was carefully and professionally administered, and while each provides valuable information, each by its nature has limits. There is, however, another way to look at the repeat
offender problem. Instead of trying to predict how many inmates are likely
to re-offend in the future, we might ask how many have already offended at
least once prior to the offense for which they are currently incarcerated.
Knowing the makeup of the current prison population might provide some
insight into current incapacitation practices; more specifically, by looking at
the criminal history of incoming inmates, we can discover whether the current prison population is being stocked by repeat offenders, or whether the
inmate growth is coming from a large percentage of first-time criminals.
B.

Repeat Offenders Part II: Who is Being Incarcerated?

It has long been assumed that convicted defendants with criminal
records are more deserving of longer prison sentences than those without, in
part because special deterrence has obviously failed, in part because retributive feelings are enhanced, and in part because of the need to incapacitate to
prevent recidivism. 65 The drafters of the Federal Sentencing Guidelines acknowledged each of these justifications, even while noting that with respect
to incapacitation, it had not independently established the connection between criminal history and recidivism at the time the Guidelines were enacted. 66 It was not until its 2004 Recidivism Study67 that the Commission
statistically confirmed the connection between criminal record and recidivism risk. In brief, the study found that criminal history is a robust and
reliable predictor of the risk of re-offending,68 making the backgrounds of
existing inmates a useful area to explore. 69
Convicted defendants with a criminal history are by definition recidivists, making them prime candidates for a prison sentence that includes an
incapacitation premium. In contrast, those entering the system for the first
time might be anyone of a number of types: hardened criminals who were
finally caught, confused or inept criminals who gave in to temptation for the
first time, or someone in between. This last group mayor may not present a
good case for longer prison time, because it is hard to know, based only on
65. See Michael Edmund O'Neill, Abraham's Legacy: An Empirical Assessment of (Nearly)
First-Time Offenders in the Federal System, 42 B.C. L. Rev. 291, 296-99 (2001) (summary of
how criminal history has been viewed as an influence on sentencing).
66. See Measuring Recidivism, supra n. 32, at 1-2.
67. See supra nn. 49-55 and accompanying text.
68. See Measuring Recidivism, supra n. 32, at 8.
69. Looking at Criminal History Categories measures something other than "recidivism" because it does not measure the percentage of former inmates who re-offend. Knowing how many
current inmates have previously offended tells us nothing about the rate at which prior offenders
did not commit any new crimes.
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a first conviction, whether the person is likely to re-offend?O And, in fact,
the recidivism rates for first time offenders are significantly lower than the
rates for repeat offenders: by one study, only 12% are re-arrested, and only
4% are reconvicted?!
Before looking at the rest of the numbers, however, it is again necessary to standardize the terms. To use the broad definition of recidivismasking whether a defendant has been arrested before-we will ask whether
the sentenced defendant had any "criminal history" prior to his current conviction.72 In contrast, to calculate the number of defendants who have been
previously convicted of a crime, we will rely on the Criminal History Category applied to the defendant under the Federal Sentencing Guidelines?3
This is admittedly an imprecise measure: even the lowest Category under
the Guidelines can include both "real" first-time offenders (those who have
no prior convictions of any sort) and those with prior convictions that don't
"count" under the Criminal History calculations-those with a prior juvenile or foreign conviction, for example?4 Nonetheless, for all its imprecision, we focus here not on literal first-time offenders, but those in the
lowest criminal history category, distinguishing those in Category I-call
them "low level" prior offenders-from those in Categories II through VI,
who are "repeat" offenders?5
70. For a nice discussion of the question "why do we care about first time offenders?" see
O'Neill, supra n. 65. at 294-96.
71. See U.S. Senten. Commn., Recidivism and the "First Offender" 13-14,26 (2004) (available at http://www .ussc.gov/publicatlRecidivism_FirstOffender.pdf) (The Sentencing Commission
Study found that federal inmates who were in Criminal History Category I at the time of their
conviction were the least likely to re-offend within two years of release. Only 4% were convicted
of a new offense, and only an additional 10% (for a total rate of 14%) were re-arrested or violated
the terms of their supervised release. The reconviction rate is only half of that for Criminal History
II inmates.) [hereinafter Recidivism and the "First Offender"]' See Measuring Recidivism, supra
n. 32, at 21 ex. 2. For an extensive additional discussion of first time offenders, see the findings
set forth in O'Neill, supra n. 65.
72. The numbers in this section are taken from the Sentencing Commission annual datasets,
see supra n. 15. According to the Office of Policy Analysis at the United States Sentencing
Commission, a defendant is considered to have some "criminal history" for purposes of the sentencing dataset if his record shows any arrests or convictions, regardless of whether those convictions resulted in any criminal history points. E-mail from Christine Kitchens, Off. of Policy
Analysis, U.S. Senten. Commn., to Andrew D. Leipold (Mar. 10, 2006, 6: 18 CST) (copy on file
with author).
73. Under the Sentencing Guidelines, each convicted defendant is placed in one of six Criminal History Categories based on his or her criminal record, with Category I consisting of those
with relatively little criminal history and Category VI consisting of those with the longest records.
See generally U.S. Senten. Comrnn., Guidelines Manual ch. 4 (Nov. 2005) [hereinafter USSG].
For discussion of how the criminal history categories work, see O'Neill, supra n. 65, at 304-09.
74. See O'Neill, supra n. 65, at 310-11 (noting how definition of Criminal History Category
I can mask a significant amount of recidivist conduct); see also USSG, supra n. 73, at Commentary, Application Notes § 4Al.1(a).
75. These are rough groupings. There is a debate within the United States Sentencing Commission and elsewhere about how to properly define a "first offender." See Recidivism and the
"First Offender," supra n. 71, at 2-4; cf 28 U.S.C. § 994(j) (2000) (requiring the Commission to
ensure that the Guidelines reflect the "general appropriateness" of imposing a sentence other than
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The data show that federal prosecutors are focusing a significant
amount of attention on repeat offenders. Beginning with our narrow definition (those who have been convicted prior to their current incarceration), for
the ten years of inmates sent to federal prison between 1994 and 2003, an
average of 47% had a prior conviction. 76 Although this figure is much
higher than the reconviction percentage found by the federal recidivist studies, recall that the Criminal History Category is not limited to the two- or
three-year window examined in those studies.
If we look at the same data over time, we see a modest but clear trend
in the federal system toward prosecuting a higher rate of repeat offenders.
Thus: 77
Figure 4
Percent of Federal Sentenced Inmates with
Criminal Records, 1994-2003

60%
55%
50%
45%
40%
35%
30%

1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

Figure 4 shows that in 1994, roughly 42% of the federal inmates sentenced
had a Criminal History Category of II or higher. By 2003, the figure was
incarceration on "first offender[s]" who commit non-violent, non-serious crimes); see also
O'Neill, supra n. 65, at 311 ("While it might be easy to define a first-time offender solely in the
context of being in Criminal History Category I, such a measure is not terribly reliable."). More
nuanced, and perhaps ultimately more useful, definitions of "first offender" can be found in the
Sentencing Commission Report on the subject, see Recidivism and the "First Offender, " supra n.
71. An extensive and useful discussion of the topic also can be found in Michael Edmund O'Neill
et aI., Past as Prologue: Reconciling Recidivism and Culpability, 73 Fordham L. Rev. 245 (2004).
76. These numbers and those in Figure 4 are derived from the Sentencing Commission annual datasets, supra n. 15. The Criminal History Category variable in the datasets is
"XCRHISSR." For the years in question there were 503,426 defendants sentenced to federal
prison for whom there is relevant data. Of that group, 235,183 (46.7%) were in Criminal History
Category II or higher at the time of sentencing. Over the ten-year period there were also 28,194
defendants for whom the data were missing, or roughly 5% of all defendants in the dataset.
77. Figure 4 only covers those defendants who were sentenced under the Federal Sentencing
Guidelines, a group that is estimated to include more than 90% of all federal felony defendants.
See U.S. Senten. Commn., http://fjsrc.urban.org/index.cfm; path Download Data, select Standard
Analysis, select sc940ut-sc030ut (accessed Sept. 15, 2(06).
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over 50%, an increase over ten years of more than 20%.78 To the extent
federal prosecutors can choose their targets, their choice is increasingly the
repeat offender. 79
If we use the broader definition of repeat offenders, and ask how many
of the convicted defendants had any criminal history (that is, any contact
with the system, including an arrest), the numbers become quite high, and
much more consistent with the state figures discussed in the prior section.
Although the federal data on this point do not go back as far, we see that
over a six-year period (1998-2003), an average of 72% of sentenced criminal defendants had some criminal history.8o This rate remained remarkably
steady over the years in question, fluctuating only between 71 % and 73%.81

*****
To summarize the available information on recidivism and repeat offending: A rough but fair interpretation of the data is that up to half of all
state and federal inmates are reconvicted of a crime after their release. In
addition, if we take arrests as proxies for criminal activity, as many as twothirds of all former prison inmates re-offend. While some of the federal data
show much lower figures, the limits on those studies suggest that the
smaller numbers are not catching a significant amount of criminal activity.
When we look at criminal histories as a way to measure repeat offending, we see that a significant percentage of current federal inmates are repeat players: roughly half have been convicted before, and nearly threequarters have had contact with the criminal system. Given this-and given
that the comparable state figures are likely to be even higher82-we can be
fairly confident that current sentencing practices, for good or for ill, are
operating in a world where the fear of releasing large numbers of inmates
who will offend again is well-grounded. The final section will look at some
of the implications of this fear.
III.

IMPLICATIONS

There are a few implications we might draw from the data:
78. The percentage increase was calculated by dividing the percentage point change between
1994 and 2003 (nine points, from 42% to 51%) by the 1994 base rate: 9/42 = .21, or 21%.
79. A prosecutor's charging discretion is constrained in significant ways, of course; certain
crimes, particularly violent felonies, are likely to be fully pursued regardless of the defendant's
background. But to some extent federal prosecutors (in particular) make enforcement choices, and
it is unsurprising to see these choices directed at confirmed recidivists.
80. U.S. Senten. Commn., supra n. 15 (variable "CRIMHIST"). Between 1998 and 2003
there were 342,980 defendants for whom there is relevant data. Of this group, 246,768 (72%) had
some criminal history. Over this period there were also 17,698 defendants for whom the relevant
data were missing, or roughly 5% of all defendants in the dataset.
81. ld.
82. See Correctional Populations, supra n. 59 and accompanying text.
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Incapacitation is a Rational, Even Sensible, Goal

The public generally might not be well informed about the criminal
system,83 but there are a few things they probably correctly surmise. One is
that many people who commit crimes are never caught. Except for homicide, the clearance rate for serious crimes is extremely low,84 which means
large numbers of criminals offend without legal consequence. So when offenders are caught and convicted, it is un surprising that sentencing policy
would reflect a desire to severely disable any group that is highly likely to
re-offend.
For all the shortcomings of the recidivism studies (which may well
underestimate the risks of re-offending 85 ), they strongly indicate that a large
number of inmates will in fact re-offend. Recidivism undermines our faith
in rehabilitation, casts doubt on special deterrence, and mocks any feelings
of compassion and mercy that might emerge when we look at the growing
prison population. No matter that a significant percentage will not re-offend, but will rather be unfairly incapacitated because of recidivism fears.
We know for certain that we can prevent this particular inmate from committing a new crime as long as he is behind bars, and for many, this is
reason enough to keep the inmate population high.
The policy implications are plain enough: those looking to reduce our
worldwide lead in imprisonment must confront directly the risks of recidivism and the ability of longer incapacitation to address those risks. The task
is daunting but not impossible: our understanding of recidivism is still underdeveloped, as is the fit between incapacitation and crime reduction
(more on these points below). But until our understanding improves and
changes, the apparent success of incapacitation is likely to be a significant
and rational influence on sentencing policy.
B.

Focusing Sentencing Policy Explicitly on Incapacitation Has Pluses
and Minuses

The apparent success of incapacitation makes it tempting to both embrace and refine its implementation. Perhaps we should explicitly fine-tune
criminal sentences, adding or subtracting prison time based on the likelihood of re-offending. A more nuanced application of the recidivism data
might allow us to capture many of the benefits while avoiding the significant costs imposed on those who are unlikely to re-offend.
83. For example, although the crime rate in the United States has gone down nearly every
year since the early 1990s, public opinion surveys show that each year, more than half of respondents believe that the crime rate is either increasing or staying the same. Sourcebook Online, supra
n. 10, at thl. 2.33.2005.
84. See supra n. 12 (noting that the clearance rate for all crimes is roughly 20%); see
Sourcebook Online, supra n. 10, at tbl. 4.20.2004 (the clearance rate for homicide is normally
around 67%).
85. See supra nn. 32-34 and accompanying text.
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We know, for example, that not all types of crimes present the same
threat of recidivism: the data show that those who commit homicides are
relatively unlikely to re-offend, while car thieves and robbers are highly
likely to do SO.86 We also know that recidivism strongly correlates to age.
An astonishing 82% of those inmates who are released at age 14-17 are
likely to be re-arrested, while fewer than half (45%) of those age 45 and
above will be. 87 Used judiciously, this type of information might allow earlier release of some inmates while ensuring the incapacitation of the more
dangerous ones.
But here we should proceed with caution. Those who favor determinate sentencing schemes such as the federal guidelines would object to two
defendants who committed the same crime receiving different sentences
based on factors such as age. 88 More importantly, there are certain factors
that might correlate to recidivism that we would nonetheless refuse to consider, based on constitutional or policy grounds. Some are obvious-statistically, men are more likely to re-offend than women,89 but an
incapacitative premium put on the sentences of men only would be unwise
and probably unconstitutional. More subtly, factors like education and prior
employment seem to affect the risk of re-offending,90 but to the extent these
factors correlate to race or ethnic background, the disparate impact of an
explicitly incapacitative policy would be large and troubling.
This is not to say that we should avoid looking for better ways to tailor
the sentence to the crime, including the likelihood that the defendant needs
incapacitation. It seems highly likely that some of these types of considerations are already in play when judges impose sentences, although perhaps
sub silentio. 91 The point is simply that incapacitation, like other punishment
rationales, cannot be considered in a vacuum, and the benefits of crimes
prevented should not impair the advancement of other social policies.
C.

More Research is Needed

The most obvious implication is that more work is needed to fully
understand the links between recidivism, incapacitation, and crime preven86. See supra n. 47 and accompanying text.
87. State Recidivism 1994, supra n. 33, at 7, tbI. 8.
88. See VSSG, supra n. 73, at § 5Hl.! ("Age (including youth) is not ordinarily relevant in
determining whether a departure is warranted.").
89. According to the 1994 State Recidivism Study, men are more likely to be re-arrested than
women (68% to 58%) and more likely to be reconvicted (48% to 40%) within three years of
release. State Recidivism 1994, supra n. 33. at 7 tbI. 8.
90. See Recidivism among Federal Prisoners, supra n. 57, at 21-22 (showing that recidivism
rates among those who were not employed or going to school prior to incarceration were more
than double the rate of those who were).
91. Cf 18 V.S.c. § 3553(a)(2)(C) (among the factors that a judge is to consider when sentencing is the extent to which the punishment is necessary "to protect the public from further
crimes of the defendant").
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tion. But while the creation of more quality, broad-based studies about recidivism is a natural place to start, there are other avenues to explore. A true
accounting of the costs and benefits of incapacitation should address the
following questions:
• How many crimes are committed by prisoners against other inmates and guards? Inmate-on-inmate crime may be largely invisible to the larger world,92 but that is no excuse for ignoring
crimes committed while in prison in our calculations. Incapacitation that fails in fact to prevent crimes surely needs to be part
of the debate.
• How often does incapacitation prevent a new crime, and how
often is a substitute crime committed by someone else? The assumption that keeping a recidivist in prison will prevent (or at
least delay) future crimes needs more refinement, because
sometimes incarceration merely opens the door to having someone else commit the same crime. Here the type and nature of
the crime might matter a great deal: for example, if a defendant
is incapacitated from committing domestic violence or driving
under the influence of alcohol, it is unlikely that anyone else
will step in to commit that offense in his absence. On the other
hand, if a defendant is disabled by imprisonment from selling
drugs, it may well be that a substitute seller will take up the
slack, leaving no change in the number of crimes committed. 93
• What is the impact of incarceration itself on the risks of recidivism? Longer imprisonment delays the opportunity to commit a
new crime, but it might have other effects as well. Increased
incarceration might make it increasingly difficult for the inmate
to keep his family intact, find work, and avoid associating with
other criminals once he is released, all of which may increase
the likelihood of re-offending. Because incapacitation is a con92. In a 2004 study of state and local correctional facilities, the Bureau of Justice Statistics
found over 8.000 reports of sexual violence nationwide, although many of the crimes were committed by staff against inmates. Bureau of Just. Statistics, Sexual Violence Reported by Correctional Authorities, 2004 I, http://www.ojp.usdoj.govlbjs/pub/pdf/svrca04.pdf (July 2005). It seems
likely, however, that many incidents of prison violence go unreported. See generally Robert
Blecker, Haven or Hell? Inside Lorton Central Prison: Experiences of Punishment Justified, 42
Stan. L. Rev. 1149, 1157 (1990) (describing how most first-time prison inmates are sexually
assaUlted).
93. This concern was noted by the National Research Council in a 1978 report:
If a criminal would have reduced his rate of committing crimes or stopped committing
crimes entirely during the period of imprisonment, then the number of crimes averted
would be correspondingly less .... It is also possible that for some offenses, especially
certain organized crimes involving vice or burglary managed by fences, the incarcerated
offender would be replaced through an illegitimate labor market, and the incapacitative
effect would be [reduced].
Nat!. Research Council, Deterrence and Incapacitation: Estimating the Effects of Criminal Sanctions on Crime Rates 65 (Nat!. Acad. of Sci. 1978). The report also notes that the incapacitation of
those involved in group criminality may not reduce the number of crimes committed if the rest of
the group will continue its activities. !d.
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sequentialist rationale, all of the consequences of greater prison
time should be accounted for. 94
More research could significantly inform the sentencing debate, but
more data is not the whole answer. Assigning particular reasons for incarceration, or even trying to articulate a specific "sentencing policy" may be a
fool's game-there are multiple, overlapping rationales for punishment, any
one of which can justify a particular approach or sentence. 95 As a result, a
narrow focus on incapacitation (or any other justification) plays an ambiguous role at best in the larger debate. And so while more data can guide the
discussion, it is just as important for the discussion itself to become more
refined. An understanding of why we punish-now often discussed in an
undifferentiated way in sentencing debates-would be materially advanced
by a more explicit recognition and pointed discussion of the value we place
on incapacitating inmates from committing new crimes.
CONCLUSION

The data provide a classic case of the glass being either half full or half
empty. Detractors of longer prison sentences can say that this type of crude
utilitarianism is precisely what is wrong with current sentencing policy. It
treats all inmates as if they need incapacitation, while the best available
evidence suggests that an appreciable percentage do not. In fact, it appears
that a great many inmates have been rehabilitated or have learned the lesson
of special deterrence, making additional incarceration wasteful and cruel.
On the other hand, some significant percentage-perhaps two-thirdsof the released defendants commit new offenses, adding a large number of
new crimes and imposing significant social costs. It is hard to argue that
longer prison sentences, which at least temporarily disable existing offenders, are so costly that we should shy away from the benefits. Even though
the crime rate is decreasing, it remains relatively high compared to most
other Western democracies, and compared to our not-too-distant past. There
is nothing in the natural order of things that says there will be a higher
crime rate today than there was yesterday, especially given the billions
spent on crime prevention each year. As with all social problems, we hope
94. Some important work has already been done in this area. See DeFina & Arvanites, supra
n. 27, at 636:
Recent work based on social disorganization theory suggests that more imprisonment
might boost crime rates by weakening the controls on crime imposed by individuals,
families, and communities. Greater imprisonment can also diminish future community
cohesion by reducing the likelihood that ex-convicts obtain steady, decent jobs. Finally,
imprisonment can make community members less willing to work with political institutions to reduce crime by creating a view that the "political system" is an enemy rather
than an ally.
(footnotes omitted).
95. See Ewing, 538 U.S. at 25 (plurality) ("A sentence can have a variety of justifications,
such as incapacitation, deterrence, retribution, or rehabilitation .... Some or all of these justifications may playa role in a State's sentencing scheme." (citation omitted».
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to see progress in absolute terms, not just compared to the last ten or twenty
years.
Both sides should agree, however, that the non-economic costs of incapacitation run high. Removing someone from his or her family and community based not only on what the person has done but also on the risk of what
he or she will do after release is fraught with ethical peril. Indeed, if the risk
of recidivism was not so high, it would be easy to condemn the rationale
entirely. But as long as incapacitation helps explain and shape sentencing
policy, there is a great value to studying and debating its effects directly.
Our large and growing prison population is reason enough to focus on this
important area.

